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ABSTRACT 

In the world economy, countries as well as organisations refer to borrowing to cover the deficit in 

their balance of payment whereby they contract loans with many lenders through a syndicated loan 

due to the fact that the targeted project exceeds the lending limit of one bank. 

The formation of a syndicate commences with the borrower granting a mandate to a bank or group 

of banks which is referred to as Lead bank or arranger and the latter mandate authorizes the 

formation of a syndicate for a named purpose on certain terms and conditions contained in a term 

sheet and the bank that is given the mandate to organize syndication is referred to as the arranger. 

Once the loan syndication is successful and the Agreement is signed, the bank which was 

responsible for the formation of the syndicate and the negotiation of the Agreement is replaced by 

the Agent bank but in practice, both functions are normally performed by the same bank. 

Interestingly, the syndicate is formed in a structure that makes the determination of relationships and 

liabilities complicated as the arranger who served in the capacity of an intermediate between the 

borrower and participants to the syndication may be seen to be liable to both the borrower and 

lenders. Additionally, since each lender is a member of the syndicate and a party to the loan 

documents, the borrower has a direct contractual relationship with each member of the lending 

syndicate and it may be inferred from the latter that the borrower may be directly liable to lenders 

and vice versa. 

This research focused the relationship between the arranger/agent bank with the borrower on one 

hand and with lenders on the other hand but also the extent of their liability in the loan syndication 

structure. 
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INTRODUCTION  

 

I. Presentation of the topic 

In the world economy, countries as well as organisations refer to loans to cover the deficit in their 

balance of payments. Countries and organisations that suffer a deficit in their balance of payment 

mostly refer to borrowing whereby they contract loans with many lenders through a syndicated loan 

due to the fact that the targeted project exceeds the lending limit of one bank.
1
  

The recourse to a syndicated loan would also be justified by the fact that the borrower may have 

relationships with a number of other institutions and may thus wish to ensure that they each have a 

share of the new business; or it may wish to establish a wider range of banking relationships.
2
 

According to I. RAMPAUL, syndication refers to a group of banks joining together to lend directly 

to a borrower under a single loan agreement known as a syndication agreement (hereafter referred to 

as" Agreement"). It allows borrowers to quickly access large sums of money while lenders share the 

risk involved.
3
 Syndication is also mostly characterised by a loan arrangement by more than one 

bank to a single borrower. 

The formation of a syndicate commences with the borrower granting a mandate to a bank or group 

of banks which is referred to as Lead bank or arranger. This mandate authorizes the formation of a 

syndicate for a named purpose on certain terms and conditions contained in a term sheet and the 

bank that is given the mandate to organize syndication is referred to as lead bank.
4
  

During the process, prospective financiers are approached by the lead bank with an information 

memorandum usually prepared by the borrower and the lead bank. This memorandum contains the 

term sheet referred to above and the history, business, management details and financial statements 

                                                           
1
 L. L. Broome and J. W. Markham, Regulation of Bank: Financial Service Activities, Case and Materials, 4

th
 edition, 

West, 2011, p.320. 

2
 Ch. Proctor, The law and Practice of International Banking, Oxford University Press, New York, 2010, P.387.  

3
 I. Rampaul, How does a syndication agreement deal with the conflicting needs of the lenders?, 

http://www.dundee.ac.uk/cepmlp/car/html/car4_art8.htm, accessed on 11
th

 November 2014.   

4
 Ibidem 

http://www.dundee.ac.uk/cepmlp/car/html/car4_art8.htm
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of the borrower. The lead bank then does an analysis of the responses received and if favourable, 

commences negotiations.
5
 

The arranger who served as an intermediate between the borrower and participants to the syndication 

may be seen to be liable to both sides meaning the borrower and lenders. He may be liable to the 

borrower for the default of lenders since he is the one who mobilized them to join the syndication 

but also may be liable to lenders for the default of the borrower because he is the one that organized 

the syndication. 

Apart from the above, each lender is a member of the syndicate and a party to the loan documents. 

Therefore, the borrower has a direct contractual relationship with each member of the lending 

syndicate.
6
 This structure of the loan syndication makes the determination of relationships and 

liabilities complicated and lead us to do more research about it.  

Theoretically, after successful negotiations and once the Agreement is signed, the bank which was 

responsible for the formation of the syndicate and the negotiation of the Agreement is replaced by 

the Agent bank. In practice, however, both functions are normally performed by the same bank. 

The Agent bank serves as the agent of the lenders not of the borrower and has a number of important 

functions.
7
 The Agent's functions are basically to administer and operate the loan in return for a 

compensatory fee. These duties are spelt out in the Agreement and include ensuring where necessary 

that the conditions precedent to signing, drawdown and rollover are met.  

The Agent would then issue notices of drawdown and transfer to the borrower the money paid by the 

syndicate into the proceeds account. The Agent receives payments made by the borrower in 

accordance with the Agreement and distributes these among Banks. The Agent is required by law to 

                                                           
5
 Ch. Proctor, op.cit., p.389. 

6
 L. L. Broome and Jerry W. Markham, op.cit., note.1, p.321. 

7
Fr. Twinamatsiko, What is the Role of Loan Syndication in Project Financing, 

www.dundee.ac.uk%2Fcepmlp%2Fgateway, accessed on 15
th

 December 2014.  
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fulfil its duties with skill, care and due diligence and would be liable for negligent performance 

thereof.
8
 

The Agent is also bound by the duty to disclose information concerning events or potential events of 

default of the borrower. It is in the interest of banks to learn of an event of default as soon as 

possible. This would allow them to take informed action such as suspending further borrowings and 

accelerating the loans. The failure of the agent to disclose entails legal liability of the agent vis a vis 

the other lenders.
9
  

It happens however, that all relevant information regarding the borrower is not willingly or 

unwillingly disclosed during this process. The borrower may hide the information to everyone 

including the lead bank (arranger) and the latter may not realize that something is missing. The 

borrower and the lead bank may also collaborate to hide important information which may have a 

great impact on the loan agreement implementation. 

Considering that in the loan syndication, the arranger mostly continues to serve as an agent bank 

after a loan agreement has been signed and taking into account the important role that either the 

arranger or the agent bank plays in the whole process of loan syndication; the researcher‟s interest 

was lying in addressing the extent of liability of the lead bank that continued to serve as an Agent 

bank in the syndicated loan towards the borrower and towards other lenders.  

The researcher also sought to understand if the eventual liability may not discourage some banks that 

would take on the role of arranger and Agent bank respectively and thus affect the financing of big 

projects which in the end reduce the pace of development. Through the same research, mechanism to 

minimise the discouragement of banks to take on the role of lead arranger and agent bank will be 

proposed.  

 

 

                                                           
8
 I. Rampaul, op.cit., p.2.  

9
 P. Dopsch et al., Harbinger v. Wachovia: Could Arrangers of Syndicated Loans Have Increased Liability? 

http://www.mondaq.com/unitedstates , accessed on 10
th

 November 2014.  

http://www.mondaq.com/unitedstates
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II. Research questions 

 

The research aimed at responding to the following questions: 

1. To what extent and in which circumstances is the Arranger/Agent Bank liable to the 

borrower? 

2. To what extent and in which circumstances is the Arranger /Agent Bank liable to other 

lenders? 

3. Can the eventual liability of the Arranger /agent bank affect the willingness of banks and 

financial institutions to take the role of arranger/Agent bank and halt the investment 

promotion? 

4. What mechanisms that can be proposed to avoid the discouragement of banks to take on the 

role of arranger and Agent bank in the process of loan syndication? 

III. Hypotheses 

The research aimed at verifying the following two hypotheses:  

1. The Arranger /Agent bank are liable to both the borrower and other lenders in a loan 

syndication. 

2. The liability of the Arranger /Agent bank affects the willingness of banks and financial 

institutions to take on the role of arranger/Agent bank and halt the investment promotion. 

IV. Methodology 

   

While conducting this research we used mostly the exegetic method whereby we read and 

interpreted the laws in force in Rwanda at the time of research but also foreign legislation was 

considered so as to make the research questions get adequate answers from them by using a 

comparative study.  

 

Beside, the exegetic method, documentary method was referred to whereby books and journals of 

legal scholars were used in order to get more informed answers to the research questions. Due to the 

fact that borrowing through loan syndication is not yet developed in Rwanda and there is no much 

literature about this type of lending available in Rwanda, we used the resources of what happens in 

other jurisdictions outside Rwanda to attain the goals of this research. 
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Finally, it is important to mention that local and foreign case laws were of vital role in this research 

process and were therefore considered in order to be informed on what courts may have decided in 

regards to the matter that is the subject of research, in order to enrich the research findings. 

V. Interest of the topic  

The research is worthy being done as it will benefit different people at different levels of 

involvement in business and development. Firstly, it will benefits potential borrowers as they will be 

informed of the duties and responsibilities of the arranger/agent bank and provide to them with clear 

guidance on the organisation and management of a syndicated loan.  

 

Secondly, lenders will have sufficient information on the organisation and management of a 

syndicated loan and help them in the decision making process on where to invest and what measures 

to be taken in order to protect their money and how to deal with liability of all participants to the 

syndicated loan.   

And thirdly, the importance of this research lies in the fact that mechanisms to avoid the liability of 

the arranger and agent bank affect the willingness of banks to take on the role of arranger and Agent 

in the syndicated loan. 

VI. Limitation of the topic 

The research focused on the formation of a syndicate and the management of a syndicated loan 

agreement specifically the liability of the lead bank that became the Agent bank after successful 

negotiations of the syndicated loan. The research focuses on the formation and management of the 

syndicated loan in Rwanda but it also considers how this type of borrowing is regulated so as to be 

able to advise Rwandan financial prayers on how to perfectly deal with syndicated loans. 

VII. Subdivision of the work  

 

The work is divided into two main parts whereby the first part will concentrate on General 

consideration of syndicated loans and the second one will focus on the liability of the lead/agent 

bank in a syndicated loan as well as recommendations to avoid any negative impact of this liability 

on the financing of big projects. 
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CHAPTER I: GENERAL CONSIDERATIONS ON LOAN SYNDICATION 

Under this chapter we shall elaborate on the definition of loan syndication, the purpose of loan 

syndication, the process of loan syndication, the parties to a syndicated loan and some of the 

important characteristics of loan syndication. The literature reviewed in this chapter aims at shading 

light on loan syndication and will help in finding responses to the research questions highlighted in 

the introduction.  

SECTION I. 1: DEFINITION AND FACTORS THAT LEAD BORROWERS TO LOAN  

                       SYNDICATION 

 

This section defined the concept of loan syndication, highlighted the difference between loan 

syndication and other types of loan as well as indicating the factors that borrowers to loan 

syndication and its benefits.  

I.1.1. Definition of loan syndication 

 

Different scholars have defined the term loan syndication in many ways and we shall highlight some 

of the definitions hereunder. I. RAMPUL wrote that “Syndication refers to a group of banks joining 

together to lend directly to a borrower under a single loan agreement known as a syndication 

agreement. It allows borrowers to quickly access large sums of money while lenders share the risk 

involved”.
10

 

 

According to Fr. TWINAMATSIKO, Loan syndication is a funding mechanism where two or more 

banks come together contribute a portion of the loan to finance the project,
11

 whereas    an article 

posted on the website of the Bank of China defines a syndicated loan as a form of loan business in 

which two or more lenders jointly provide loans for one or more borrowers on the same loan terms 

and with different duties and sign the same loan agreement.
12

 

                                                           
10

 I. Rampul, op.cit., p.2. 
11

 Fr. Twinamatsiko, op. cit., p.3, note 7. 

12
 Bank of China, Syndicated Loan, http://www.bankofchina.com/uk/cbservice/cb4/201109/t20110924_1576332.html, 

consulted on 04/06/2015. 

http://www.bankofchina.com/uk/cbservice/cb4/201109/t20110924_1576332.html
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I.1.2. Difference between syndicated loans and other types of loan 

 

There are different types of loan on the financial market. This sub section aims at showing the 

demarcation between syndicated loans and other types of lending 

 

I.1.2.1. Syndicated business loans and bilateral business loans 

The major difference is that there are several entities involved in syndicated business loans. There 

are the borrower, multiple lenders, and arrangers who work to locate the lenders for the individual 

borrower. The people who arrange the loan are usually professionals or investment bankers.
13

  

Additionally, there are several expenses associated with these loans, because not only is a fee paid to 

the people who arrange the loan, but the lenders will charge more for the loan, too. The arrangers 

will charge more for more complex or difficult situations, such as a high loan request without good 

credit. These loans are most commonly used by large companies, or for projects that require large 

sums of money.  

Generally speaking, this type of loan is used when a simpler loan form is not an option, unless the 

expense of the loan can be justified by the rate of return on the investment. If a company doesn‟t 

have a strong financial background, using this loan type may be the only way it can secure 

funding. The specific terms of the loan are based on the company‟s future expected profits. Lenders 

usually elect to participate in this loan type because of the high pay off for them.
14

 

With a bilateral business loan, the only two parties are the lender and the borrower. Instead of 

multiple lenders, the borrower deals directly with the bank, and saves money by not having to hire 

people to seek out the financing lender. These loans are not as expensive for the borrower because 

the lender is not assuming a large amount of risk. Since the loan is not as complex, the loan terms 

can be clearly set forth by the lender. This is another reason why the loans are less expensive.
15

 

                                                           
13

 E. c. Buljevic and Y. Spark, Project Financing and the International Market, Boston, 1999, p.26. 

14
 Idem, p. 27. 

15
 X, Bilateral Business Loan, http://www.finweb.com/loans/understanding-the-difference-between-syndicated-and-

bilateral-business-loans.html#ixzz38sTobmmL, accessed on 04/06/2015. 

http://www.finweb.com/loans/understanding-the-difference-between-syndicated-and-bilateral-business-loans.html#ixzz38sTobmmL
http://www.finweb.com/loans/understanding-the-difference-between-syndicated-and-bilateral-business-loans.html#ixzz38sTobmmL
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These loans are most commonly used by small business owners who are looking to either start or 

expand a business. There isn‟t a limit on the amount of funding through this loan type, but 

depending on the exact amount, the funds may need to come from more than one place.  Loan terms 

will vary based on the lender, the loan amount, and the borrower‟s credit record. The specific loan 

terms can be a revolving line of credit, like a credit card, an overdraft loan, which has a higher 

interest rate but offers more flexibility, or a term loan.
16

 Generally speaking, a syndicated business 

loan is best suited for large businesses or large expenses, while a bilateral loan is better for small 

businesses. 

 

I.1.2.2. Syndicated loan and loan participation 

 

The loan syndication is different from another form of lending called loan participation whereby the 

borrower who is in need of a quick financial commitment and there is no enough time to negotiate a 

loan agreement with several lenders and then a bank called “Lead Bank” does agree to lend the 

borrower the requested loan, and then assigns part of its interest under the loan agreement to other 

lenders. Ordinarily, in this type of loan agreement, the lead bank does not usually have a fiduciary 

duty towards other lenders when it negotiates the loan agreement.
17

 

 

I.1.2.3. Syndicated loans and joint loans 

Joint Loan is referred to as a loan in which two or more borrowers assume responsibility for 

repayment. That is, if one borrower stops paying, the others must pay on that borrower's behalf. A 

joint loan reduces the risk for the lender, which may reduce the interest rate. A joint loan also may 

be eligible for certain tax benefits.
18

 

 

                                                           
16

 Ibidem 

17
 T. Ajayi and M. Sosan, The Roles of Agent Banks in Syndicated Loans Transactions: A Critical Analysis, 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2260605, accessed on 03/06/2015. 
18

 X, Joint Loans, http://financial-dictionary.thefreedictionary.com/Joint+Loan, accessed on 22/05/2015. 

http://financial-dictionary.thefreedictionary.com/Loan
http://financial-dictionary.thefreedictionary.com/Borrowers
http://financial-dictionary.thefreedictionary.com/Repayment
http://financial-dictionary.thefreedictionary.com/Risk
http://financial-dictionary.thefreedictionary.com/Lender
http://financial-dictionary.thefreedictionary.com/Interest+Rate
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2260605
http://financial-dictionary.thefreedictionary.com/Joint+Loan
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I.1.3. Factors that lead borrowers to loan syndication  

 

Borrowers seek funding through loan syndication due to different factors including lending limits, 

maintenance of a balance portifolio of loan assets, relationship with funding institutions and 

specialisation of lenders. 

 

I.1.3.1. Lending limits  

 

 Some borrowers seek funding through loan syndication due to lending limits imposed to banks by 

the laws
19

 yet the credit facility exceeds the lending limit of one bank. In line with the latter, banks 

wish to diversify their loan portfolios and may not wish to extend credit to one borrower up to the 

maximum legal amount.
20

 

 

I.1.3.2. Maintenance of a balance portifolio of loan assets 

 

Loan syndication is regarded as a tool that can be useful for banks to maintain a balanced portfolio 

of loan assets among a variety of industries.  If one loan is too large, it may overweight the bank's 

portfolio.   Therefore, banks may pursue a syndication to accommodate a loan and keep its portfolio 

in balance.  At the same time, loan syndications may incur a large expense to the borrower.  While 

the syndication fee is usually financed, the burden of repaying the loan and syndication fee is 

shouldered ultimately by the borrower.
21

 

 

 

 

 

 

                                                           
19

 Regulation n° 05/2008 on Credit Concentration and Large Exposure, Official Gazette N° 02 of 10/01/201; According to 
article 3 of this regulation A bank shall not grant or promise to grant to a single person or to related parties, an 
advance, credit or commitment which is more than 25% of its Net Worth. 
20

 L. L. Broome and J. W. Markham, op.cit, note.1, p. 320. 
21

 X, “Loan Syndication”, http://www.investinganswers.com/financial-dictionary/debt-bankruptcy/loan-syndication-

579, accessed on 03/06/2015. 

http://www.investinganswers.com/financial-dictionary/debt-bankruptcy/loan-5825
http://www.investinganswers.com/financial-dictionary/stock-market/overweight-839
http://www.investinganswers.com/financial-dictionary/debt-bankruptcy/loan-syndication-579
http://www.investinganswers.com/financial-dictionary/debt-bankruptcy/loan-syndication-579
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I.1.3.3. Relationship of the borrower with funding institutions 

 

The recourse to a syndicated loan would also be justified by the fact that the borrower may have 

relationships with a number of other institutions and may thus wish to ensure that they each have a 

share of the new business; or it may wish to establish a wider range of banking relationships.
22

 

 

I.1.3.4. Specialisation of lenders 

A part from the above factors, a project may require a special type of investor or lender with 

expertise in a particular asset class. For example, a transportation project, such as a high speed rail, 

may involve a group of investors and lenders, each specializing in a portion of the project, such as 

rail lines, cars, bridges and tunnels, and signal and control technologies.  This whole group is 

referred to as a syndicate.  Not only do the various lenders or investors bring their own expertise to 

the project, they also spread the risk among themselves, especially among very large, complicated 

projects.  Generally, it enables lenders to handle projects that may exceed their individual capital 

base.
23

 

As V. IVASHINA et al. point out, the advantage of syndicated lending is that it enables originating 

banks to share risk across the syndicate. Such risk-sharing is valuable if banks are themselves 

financed in an imperfect capital market and adverse shocks require them to raise costly external 

capital.
24

 Syndicated loan is often referred to as flexible and adjustable in nature, whereby the 

borrower is allowed to redeem the loan and it has been said to allow a more efficient geographical 

and institutional sharing of risks.
25

 Thus syndicated loan is adjustable, due to the fact that an original 

lender can transfer his rights and obligations under a particular loan agreement to a new lender, 

dissolving the previous agreement with the borrower who will in turn make new agreements with the 

present lender.
26

 

                                                           
22

 Ch. Proctor, op.cit., p.390. 

23
 X, « Loan syndication », supra, note.21.  

24
V. Ivashina and D. Scharfstein , “Loan Syndication and Credit Cycles(January 2001)”, 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2260605, accessed on 01/10/2014 
25

 T. Ajayi and M. Sosan, op.cit., p.6. 
26

 Idem, p. 3. 

http://www.investinganswers.com/financial-dictionary/investing/asset-class-2257
http://www.investinganswers.com/financial-dictionary/debt-bankruptcy/lender-5069
http://www.investinganswers.com/financial-dictionary/economics/capital-5749
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2260605
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I.1.4. Types of syndications 

During our research, it was realised that there are three main types of underwriting for syndication, 

namely, an underwritten deal, best-efforts syndication, and a club deal. This sub section explains the 

difference between the three types of syndicated loan.   

I.1.4.1. Underwritten deal 

An underwritten deal is one for which the arrangers guarantee the entire commitment, and then 

syndicate the loan. If the arrangers cannot fully subscribe the loan, they are forced to absorb the 

difference, which they may later try to sell to investors.
27

 J.B. CAOUETTE. and E. I. ALTMAN, 

indicated that the latter is only easy if market conditions or the credit‟s fundamentals improve. If not, 

the arranger may be forced to sell at a discount and potentially even take a loss on the paper. Or the 

arranger may just be left above its desired hold level of the credit.
28

 

Arrangers underwrite loans for several reasons. First, offering an underwritten loan can be a 

competitive tool to win mandates. Second, underwritten loans usually require more lucrative fees 

because the agent is on the hook if potential lenders balk. Of course, with flex-language now 

common, underwriting a deal does not carry the same risk it once did when the pricing was set in 

stone prior to syndication.
29

 

I.1.4.2. Best-efforts syndication 

J. MADURA notes that this type of loan syndication refers to the one for which the arranger group 

commits to underwrite less than or equal to the entire amount of the loan, leaving the credit to the 

vicissitudes of the market. If the loan is undersubscribed, the credit may not close or may need 

significant adjustments to its interest rate or credit rating to clear the market. Traditionally, best-

efforts syndications were used for risky borrowers or for complex transactions. Since the late 1990s, 
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28
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edition, New York, Wiley. p. 19. 

29
 X, “3 Types of syndicated loans”, http://www.finweb.com/loans/the-3-types-of-syndicated-

loans.html#axzz3F5zN8cT3 , accessed on 03/06/2015. 
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however, the rapid acceptance of market-flex language has made best-efforts loans the rule even for 

investment-grade transactions.
30

 

I.1.4.3. Club deal 

A club deal is a smaller loan that is pre-marketed to a group of relationship lenders. The arranger is 

generally a first among equals, and each lender gets a full cut, or nearly a full cut, of the fees.
31

 

I.1.5. Benefits of syndicated loans 

Considering that each transaction is tailor made for an individual customer; syndicated loans offer 

various benefits in addition to meeting funding needs and those benefits vary depending on the 

purpose of the transaction.
32

 Here below is an outline of some of the benefits referred to in this 

subsection. 

I.1.5.1. Improving financial soundness 

Loan syndication helps in the rationalization of the borrower‟s balance sheet, in Securing financing 

at prevailing market interest rates, achieving flexible terms that meet the requirements of the 

borrower‟s cash flow plan and managing his/her funds efficiently. It is also beneficial to the 

borrower because it facilitates the unification of the terms of transactions with financial institutions 

as well as securing liquidity.
33

 

I.1.5.2. Enhancing flexibility of financing 

It has been proved that syndicated loans facilitate in the raising of large–scale financing as they can 

meet borrowers' demand for funds of long term and large amount and are used for new projects 

loans, large equipment leasing, etc. They are also advantageous as they allow diversifying funding 

                                                           
30
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31
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32
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33
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sources as they have been established as a key means of raising funds, alongside bilateral loans and 

corporate bonds, developing new business relationships with financial institutions and reviewing the 

borrower‟s policy towards transactions with financial institutions and consolidating existing 

transactions.
34

 

I.1.5.3. Streamlining treasury and accounting departments 

Since a syndicated loan is arranged by the lead bank and managed by the agent bank, it reduces the 

time and energy that would be spent by the borrower while negotiating lending terms. It is also 

advantageous in the fact that it alleviates the burden of administrative tasks such as settlement and 

management during the financial period. 

It is usually the responsibility of the arranger for doing the preparation work of establishing the 

syndicate after the borrower and the arranger have agreed on loan terms by negotiation. During 

implementation of the loans, the borrower does not need to face all members of the syndicate, and 

relevant withdrawal, repayment of principal with interest and other management work related to the 

loans shall be fulfilled by the agency bank.
35

 

I.1.5.4. Further increasing added value, in addition to meeting financing needs 

According to K. KANTIN and J. MADURA, it is affirmed that loan syndication facilitates in securing 

financial stability to facilitate the structural reform of business units, rationalization of corporate 

finances, such as by moving assets off the balance sheet, and using the increased flexibility to 

enhance competitiveness. It also helps in identifying those financial institutions that are willing to 

cooperate with the borrowing company, leveraging new transactions with financial institutions to 

expand your information centers and operating base, enabling the smooth transfer of financial 

                                                           
34

 S. Katerina, Why do bank syndicate loans, Boston, 1993, p.46. 

35
 Bank of China, “Advantages of Loan Syndication”, 
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transactions when restructuring your business, giving a favourable impression to external credit 

rating agencies and widely appealing to the public that the borrowing company is forward-looking.
36

 

Loan syndication helps borrowers establish a good market image following that successful 

establishment of the syndicate comes from the participants' full recognition of the borrower's 

financial and operational performance, by which the borrower can build up their reputation.
37

 

Except the above highlighted benefits, economists and syndicate executives contend that there are 

other, less obvious advantages to going with a syndicated loan which include the following: 

 Syndicated loan facilities can increase competition for your business, prompting other banks 

to increase their efforts to put market information in front of you in hopes of being 

recognized. 

 Flexibility in structure and pricing. Borrowers have a variety of options in shaping their 

syndicated loan, including multi-currency options, risk management techniques, and 

prepayment rights without penalty. 

 Syndicated facilities bring businesses the best prices in aggregate and spare companies the 

time and effort of negotiating individually with each bank. 

 Loan terms can be abbreviated.
38

 

 Increased feedback. Syndicate banks sometimes are willing to share perspectives on business 

issues with the agent that they would be reluctant to share with the borrowing business. 

 Syndicated loans bring the borrower greater visibility in the open market.
39
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I.1.6. Borrower’s application qualifications and required documents 

This part aims at presenting the qualifications expected on the side of the borrower in order to be 

allowed to apply for loan syndication as well as the required documents in most of the legal systems. 

I.1.6.1. Application qualifications  

A. TAYLOR and A. SANSONE point out that the borrower should be the legal persons of 

enterprises and public institutions as well as other economic organizations approved and registered. 

The borrower must be qualified for basic terms and conditions on the borrowers of Lending General 

Provisions as well as crediting management policies. It should meet requirements of certain level 

after credit rating by the central bank or other recognized rating agency.  The borrower should also 

be large and medium manufacturing enterprises or project companies with sound operation and 

finance as well as strong competition in respective industries, which shall be promising in the 

development.
40

 

I.1.6.2. Required documents 

As far as required documents are concerned, there should be relevant information on the borrower 

and their national and foreign shareholders and guarantors; it is also required from the borrower to 

have Business license and articles of association of the borrower as well as joint venture or 

cooperation contracts of foreign-funded enterprises and associated enterprises.
41

 

Furthermore, project proposals, feasibility study reports, engineering estimates and other documents 

approved by government departments and approval documents, as well as the approval documents 

on the project provided by administrations of taxation, environmental protection, and customs should 

be presented. Finally, purchase contracts, construction contracts, supply and sale contracts of project 

equipment but also other documents or information needed by the banks should be availed.
42

 

                                                           
40

 Al. Taylor and A. Sansone, The Handbook of Loan Syndications & Trading, New York: McGraw-Hill, 2007, p. 36. 
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 Idem, p. 42. 
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As we have indicated in this section, loan syndication goes through a long process and involves 

many players. In that regard, the following section is going to focus on the process of loan 

syndication and parties involved.  

I.2. MAIN PLAYERS AND THE PROCESS OF LOAN SYNDICATION 

 

This section aims at indicating the main players in loan syndication as well as its process. We also 

highlighted the role of each player and its impact in a syndicated loan. 

I.2.1. Main players 

There are many players involved in loan syndication. The following are the main ones in the process 

and management of loan syndication as well as their roles:
43

 

 

I.2.1.1. The borrower  

 

A borrower is a corporate or other legal entity who seeks to borrow funds and/or arrange credit 

facilities. According to the Cambridge Business English dictionary a borrower is defined as a person, 

company, government, etc. that borrows money.
44

 

 

I.2.1.2.The mandated lead manager/arranger/book runner 

 

 All the above are names of a bank or banks mandated by the borrower and responsible for 

organisation and arrangement of the syndicated loan. It undertakes preparation of syndicate and 

distribution on commission of customers. The Arranger usually will underwrite the whole issue of 

syndicated loan. The responsibilities of mandated lead arranger include launching and organizing a 

syndicated loan, and sell the loan in part to member banks, conducting due diligence investigation on 

the borrower before lending, drafting information memorandum, and introducing the loan to 

potential participating banks, negotiating loan terms with the borrower on behalf of the bank 
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consortium. It also include employing relevant agencies to draw legal documents up, organizing 

member banks to sign a written agreement with the borrower, assisting the correspondent bank in 

managing the loan and other responsibilities as may be prescribed in the agreement:
45

   

 

I.2.1.3.The agent/correspondent bank 

 

This refers to a bank selected by syndicate members and approved by the borrower during the loan 

period. After signing the loan agreement, the agent bank, on behalf of syndicate members, is 

responsible for withdrawal, repayment of principal with interest, post-loan management and other 

issues on loan management as well as communication between syndicate members and the borrower, 

handling contract breach, etc. in the light of terms of the loan agreement.  

 

The main functions of the agent bank are to oversee and urge the borrower to implement the loan 

agreement and disbursing the loan or conducting other related credit businesses, handle the 

guarantee formalities as well as the management thereof, Laying out a scheme to manage related 

accounts, opening a special account to manage the loan fund, and recording every change of the 

fund, Informing member banks of transferring their committed fund to an designated account at the 

agreed time or when the borrower applies for disbursement, Receiving the principal, interest and 

fees, and distributing them promptly to the designated accounts of member banks according to their 

disbursed proportion.
46

  

 

It is also responsible for after-loan management, monitoring and examining the loan use, and 

regularly reporting the results to member banks, Paying close attention to the financial status of the 

borrower, especially the material events, organize member banks in a timely manner to settle the 

loan with proper preservation measures once the borrower breaches the agreement, Organizing and 

convening bank consortium meetings and harmonizing the relations among members as well as 
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accepting consultation and checkups by member banks and handling other issues entrusted by the 

consortium.
47

 

 

I.2.1.4. Participating banks/ lenders 

 

Participating banks refer to the banks who accept invitation of the arranger to join the syndication 

and provide loans according to shares determined through negotiation. Their main functions include 

attending bank consortium meetings, transfer full amount of fund in a timely manner to the account 

designated by the correspondent bank; t be aware of changes on the borrower‟s daily operations and 

credit status, and  inform the correspondent bank of unusual issues in time.
48

 

 

I.2.1.5. Coordinator 

The above refers to the bank, selected from lead banks, to supervise the whole syndicated loan and 

to partially undertake preparation tasks of the bank syndicate. This is in case there is more than one 

arranger. 

I.2.1.6. Consultant 

 The consultant refers to the bank appointed by the borrower during the syndicated loan period, 

which provides paid financial advisory service for the borrower to make correct loan decision in face 

of various quotations and loan terms provided by other banks so as to facilitate all the loan work. 

I.2.1.7. Guarantee agent  

 

This is a person that is appointed in case the syndication loan has a complicated guarantee structure 

to take responsibility for the implementation of guarantees for syndicated loans, the registration of 

collateral (pledges) and management.
49

 

As the above subsection indicates, most of the work in loan syndication is respectively carried out by 

the arranger and the agent Bank compared to other players and they are likely to incur more liability 

than others. Additionally, the coordinator, the consultant and the guarantee agent are not present in 
                                                           
47
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every syndicated loan. Their involvement depends on the nature of the loan and the choice of the 

lending banks. The following section focused on the process of loan syndication and its different 

steps. 

I.2.2. Process of loan syndication 

The formation of a syndicate is a complicated process. It has two main phases referred to as pre- 

mandate phase and post- mandate phase with five major steps.
50

 The first phase is that one whereby 

the borrower grants a mandate to a bank or group of banks. The second phase concerns the one in 

which the syndication of the loan takes place and facility agreement are negotiated.
51

 

I.2.2.1. Selecting the lead bank and drafting the loan agreement  

The borrower must locate a suitable lead bank and submit a mandate letter and an overview of the 

loan project. If the bank finds the project feasible after assessment and review, it will issue the 

borrower a conditional Commitment Letter; discuss the basic structure, methods and conditions of 

the loan with the borrower; and determine the preparatory steps to be taken. After receiving the 

Commitment Letter, the borrower must secure the approval of its Board of Directors and issue a 

Letter of Authorization. At this point, the lead bank assumes legal liability for the loan and organizes 

a consortium.
52

  

I.2.2.2. Preparing syndicated loan documents 

 After receiving the Mandate Letter, the second step is for the lead bank to entrust lawyers to prepare 

the legal documentation, which generally includes the Information Memorandum, the Term Sheet 

and Letters of Guarantee and Collateral Agreement. As regards the Information Memorandum, it is 

an important legal document drafted by the lead bank and the borrower. It details the legal and 
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financial status of the borrower as well as basic loan conditions. Normally it is distributed to 

potential participating banks by the lead bank to help them decide whether or not to join the 

consortium. The accuracy of the Information Memorandum bears directly on the security of the 

capital of the participating banks.
53

  

When drafting and distributing the information memorandum, the lead bank must faithfully disclose 

the borrower‟s true financial, commercial and legal information to potential participants. It bears 

legal liability for any inaccuracies in the Information Memorandum. The information memorandum 

frequently goes further than this and providing an analysis of any particular risks and any steps 

which have been taken in an effort to mitigate them.
54

 

The Term Sheet on its part is a basic legal document that lists the major conditions and parameters of 

the loan as determined by the borrower and the lead bank. It serves as a basis for drafting and 

negotiating the loan contract. 

With regard to Letters of Guarantee and Collateral Agreements, they enter into play when the lead 

bank and the borrower reach an agreement on the major causes of the Loan Agreement. The 

borrower must obtain all necessary governmental approvals and permits, and must comply with all 

loan preconditions.
55

 

I.2.2.3. Loan marketing and invitations 

The lead bank sends an invitation to potential participating banks in conformity with project 

demands. Interested banks then sign confidentiality agreements with the lead bank, which in turn 

provides them with the Information Memorandum on terms of confidentiality. After receiving an 

Invitation Letter, interested banks analyze project information and issue evaluation reports, upon 

which basis they will decide whether or not to accept the invitation. Banks that accept the invitation 

sign a Letter of Commitment to sign up for their loan shares and issue their conditions for 

participation in the project. The lead bank determines the loan shares of each bank, allocates risk and 
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approves acceptable participation preconditions.
56

 The lead bank then does an analysis of the 

responses received and if favourable, commences negotiations.
57

 

The mandate letter authorises the formation of a syndicate for a named purpose on certain terms and 

conditions contained in a term sheet. The nature of the undertaking at this stage varies from fully 

underwriting the loan which involves lending the entire amount if no other banks join them to a 

simple promise to use best efforts to procure commitments for the required sum.
58

 

The essential task of the arranger is to bring matters to a point where a number of institutions have 

given a formal commitment to participate in the loan facility. This is to mean that they have executed 

a loan agreement which legally obliges them to provide the facility, subject to the terms and 

conditions set out in that document.
59

 

I.2.2.4. Enforcement and follow-up supervision  

After validating the Syndicated Loaning Agreement by all parties, the lead bank‟s functions come to 

an end as it will have completed the task for which it was mandated. However, it will remain subject 

to liabilities arising out of the role of being a lead bank. Due to the eventual liability, the lead bank 

will seek to be a party to the loan facility agreement so that it may seek to take advantage of the 

various exculpatory clauses included for its benefit and in most cases the lead bank (arranger) is 

appointed as the agent bank.
60

  

An exculpatory clause is defined as a part of an agreement which relieves one party from liability.  It 

is a provision in a contract which is intended to protect one party from being sued for its wrongdoing 
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or negligence.
61

 When the lead bank manages to negotiate an exculpatory clause in an agreement, it 

is exempted from the liability deriving from the latter role. 

After the loan facility agreement has been signed, it comes thereafter the implementation of the 

terms contained in that agreement. Among other provisions, there is one that must indicate the party 

nominated to serve as an agent bank to coordinate the activities required for the implementation of 

the syndicated loan in accordance with the agreed structure.  

The most common structure of loan syndication management is whereby there is a single Agent, a 

single Agent assisted by a group of co -managers or a group of banks with equal status and 

management obligations.
62

 In practice, the bank that served as lead bank continues to serve as the 

agent bank after a loan agreement has been signed. 

At post contract- stage, the agent bank is charged with the responsibility of administering in terms of 

borrowing, repayments, interests, fee payments and the syndicated facility itself on the whole, but 

the most important role of the agent bank is to serve as a communication link between the lending 

institutions and the borrower, making sure that such a link is open and connected so that both sides 

remain informed about changing business and market realities, in return for providing these services, 

the agent bank could charge an annual fee.
63

 The Agent would then issue notices of drawdown and 

transfer to the borrower the money paid by the syndicate into the proceeds account. The Agent 

receives payments made by the borrower in accordance with the Agreement and distributes these 

among Banks.  

If and when necessary, the Agent may be responsible for monitoring the provision of original 

collateral, updating valuations, obtaining additional collateral and ensuring that the interest of the 

syndicate is protected in the relevant insurance policies, reviewing guarantee clauses; supervising the 

borrower‟s performance of the Loan Agreement and sending periodic reports to the participating 

banks. It also has the duty of reporting or informing the banks of an actual or impending default. 
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Thus in the event of this, the agent bank has the power to accelerate the loan, but this has to be done 

by approval from a specific proportion of the banks.
64

 All these duties should be spelt out in the 

Agreement. 

The borrower in a syndicated loan incurs two expenses. One is the interest on the loan. The other is 

fees. These can take various forms, depending on how the loan is structured. Fees may include an 

administration fee, upfront fee, underwriting fee, commitment fee, facility fee, utilization fee, etc.  

Syndicated loans, like most loans, pose credit risk for the lenders. This can be extreme, as with some 

leveraged buyouts or loans to some sovereigns. Credit risk is assessed as with any other bank loan. 

Lenders rely on detailed financial information disclosed by the borrower. As syndicated loans are 

bank loans, they have higher seniority in insolvency than bonds.
65

 

I. 2. 3. Major characteristics of syndicated loans 

The Major characteristics of syndicated loans can be well understood through the following 

principles:
66

 

I.2.3.1. Principle of independent obligation 

Referring to different scholars, banks disburse and collect their loans in accordance with the same 

loan agreement based on the independent relationships with the borrower following that there is no 

joint legal liability between banks. This principle comprises three aspects. Firstly, lenders are subject 

to their own obligations on the disbursement of loans to the borrower. A lender‟s failure to disburse 

its loan in accordance with the loan agreement will not influence the disbursement obligations of 

other lenders, and lenders do not act as guarantors of each other‟s disbursement obligations.
67

 

Secondly, under the Loan Agreement, creditors‟ rights and obligations are separate and independent, 

and the borrower‟s debts to each bank are also separate and independent. 
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Thirdly, unless otherwise provided in the Loan Agreement, all creditors are entitled to exercise their 

rights independently.
68

 

I.2.3.2. Principle of democratic decision-making  

Profit conflicts can easily arise among members of a consortium. To operate effectively, a 

consortium adopts the principle of democratic centralism in its management. Consequently, the Loan 

Agreement usually provides that certain terms must be approved by all consortium members and 

others that must be adopted by a majority (or supermajority) of loan shares. Some model syndicated 

loan agreements require approval by consortium members holding no less than 2/3 of the total loan 

shares.
69

  

With respect to terms that must be approved by a majority of loan shares, the banks holding those 

shares restrict the banks holding minority shares (i.e. the majority oppresses the minority). As 

regards items that must be passed unanimously, each member has veto power over the entire 

consortium. Terms that can only be revised or eliminated with unanimous consent usually include 

matters concerning the currency of loan commitments, amounts, repayment dates or changes in 

maturity dates. Terms that require a majority or a supermajority vote include declarations of default, 

repayment acceleration, loan termination, and revision or termination of certain contract clauses.
70

 

I.2.3.3. Sharing clauses  

P. MÄNTYSAARI explained that in a syndicated loan, the lead bank is always a deposit bank of the 

borrower and is in possession of a large quantity of the borrower‟ funds. If the borrower defaults, an 

issue of fairness will arise if the lead bank exploits its possession of the borrower‟s deposits and 

thereby imposes a disproportionate share of the risk of default on other consortium members. 
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Sharing clauses are drafted to insure that all consortium members share equally in the risk of 

default.
71

 

He continued mentioning that sharing clauses are drafted in the loan agreement for the purpose of 

ensuring that all consortium members are fairly compensated, and to coordinate relationships among 

consortium members. Such clauses are drafted to ensure that lending banks are compensated in 

proportion to the amount they lent. A lending bank that received more than its pro rata share of 

returns from a borrower must share its returns with other consortium members through offset, 

litigation, disposal of collateral, return of the borrower‟s principal or interest, or other methods.
72

 

As to Y. WU, syndicated loans can trigger a wide range of legal issues. Compared to the rights and 

obligations of the parties to a general loan, syndicated loans involve complex issues related to 

coordinating the relationship between the consortium members consistently with the principles of 

independent obligation and democratic centralism. International syndicated loans also involve the 

foreign exchange management, currency policy, tax avoidance arrangements and conflict of laws. 

Consequently, there is a huge market demand for legal services from professional legal teams to 

construct rigorous legal frameworks and to establish risk warning and prevention systems based on 

flexible information, rapid response and effective dispute resolution methods.
73

 

 

As we put an end to chapter one , it briefly showed the reason as to why loan syndication is a type of 

lending that is opted for while sourcing funds for big projects. It also highlighted its complexity, the 

process of loan syndication but most importantly the role played by respectively the Lead and the 

Agent bank in the formation and management of loan syndication.  

The above literature was paving a way to discuss the liability of the Lead and Agent Bank in a 

syndicated loan transaction which is going to be the focus of the next chapter.   
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CHAPTER II:  LIABILITY OF THE ARRANGER AND THE AGENT BANK IN A  

                           SYNDICATED LOAN 

 

This chapter focuses on the liability of the lead bank which continued to serve as an agent bank after 

the signing of the loan agreement. 

China Banking Regulations provide that   banks that make syndicated loans shall, in line with the 

state‟s laws, regulations and credit policies, respect equality and mutual benefits, make fair 

negotiation, honestly carry out agreements and bear their own risks.
74

 

 

In the same line as above, the same regulations state that the member banks shall determine their 

own credit lines pursuant to the principles of sharing information, making decisions and approval 

independently and taking sole responsibility for their own risk. Concurrently, they enjoy 

corresponding rights and assume relevant obligations to the extent of their respective credit lines.
75

 

The above consideration by the China Banking Regulations is similar to the position provided by 

Investing Answers website in regards to the liability of the parties in a syndicated loan whereby they 

stated that the loan syndication usually limits the liability of each lender to its share of the loan 

interest.  In this way, each lender limits its loan amount to a manageable size, and limits its risk 

exposure. Additionally, each lender may have a collateral interest in a unique or specialized asset 

from the borrower, such as a piece of equipment.
76

 

In this chapter, our analysis focused on assessing whether the lead bank and/or agent bank‟ liability 

is limited to its share in the loan or it incurs other liabilities by the mare fact of having served as a 

lead bank and/or agent bank. 
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Taking into consideration that the two roles are different and incur different liabilities though played 

by the same institution we opted to divide the chapter into two sections whereby the first one is 

going to concentrate on the liability of the lead bank (arranger) and the second one will tackle the 

liability of the agent Bank. Beside the two sections on the liabilities as previously mentioned, we 

shall have a third section concerning the drafting of a syndicated loan agreement and the importance 

of exculpatory clauses in a syndicated loan agreement. 

 

II. 1. LIABILITY AS LEADING BANK/ARRANGER 

 

According to M. JENABI, the liability of the arranging bank will vary depending on the exact role of 

the bank in the syndication and any exclusion clauses. If the arranging bank is a mere conduit for the 

information between syndicate banks and the borrower, then there will be no liability against the 

arranger. Nonetheless, if the bank was more actively involved in the marketing of the loan, which is 

often the case, then common law suggests the arranging bank may be liable for negligence or 

misrepresentation.
77

 

 

As mentioned in the previous chapter, in most cases, the arranger acts as a “salesman” for the facility 

by seeking loan participations from other institutions in the market.
78

 The latter active participation 

of the arranger lead the researcher to reserve this section on the analysis of potential liability of the 

arranger vis à vis the borrower on one hand and vis-à-vis other loan participants on the other hand. 

The section is subdivided into two main subsections. 

II.1.1. Liability of the arranger vis à vis the borrower 

The liability of the arranger to the borrower can be mainly established against two issues including 

the failure by the arranger to form a syndicate and deliver the loan as well as misuse by the arranger 

of the information it has about the borrower.
79

 Beside the latter, a question raises as to know if the 
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arranger may be liable to the borrower following the failure of a given participating bank to disburse 

the accepted loan amount.  

 

II.1.1.1. Failure of the arranger to form a syndicate 

 According to P. KORTBEEK when addressing the failure of the arranger to form a syndicate, the 

author pointed out that the primary obligation of the arranger is to deliver the loan. The arranger's 

main risk is, therefore, if the loan cannot be delivered due to market circumstances beyond its 

control.
80

 However, such uncertainty in the markets can be addressed through inserting 'market 

flex
81

' and 'material adverse change' clauses in the pre-loan agreements, such as mandates or 

commitment letters.  

The market flex clause allows adjustment to the facility in the light of demand and supply and 

permits the arranger to re-open the key terms of the facility to the extent necessary to ensure a 

successful syndication. The material adverse change clause on the other hand, is intended to protect 

the arranger from extreme and sudden developments in the national or international market or the 

affairs of the borrower before drawdown and specifies predetermined grounds for the legitimate 

cancellation for the lending commitment. The clause thus mitigates the funding and credit risks 

which the arranger faces, i.e. the risk that other banks may not join the syndicate.
82

 

II.1.1.2. Misuse by the arranger of the information it has about the borrower 

 Regarding the misuse by the arranger of the information it has about the borrower, the Court of 

Appeal of the United Kingdom in United Pan-Europe Communications NV v Deutsche Bank AG 

held that a bank participating in a syndicated loan owed a fiduciary duty of loyalty to the borrower, 
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and the circumstances of the Court's ruling indicate that the arranger would clearly be liable to the 

borrower under fiduciary liability.
83

 

The background of the ruling was that Deutsche Bank (DB) participated in three syndicated loans to 

United Pan-Europe Communications (UPC) over successive years, and also became an underwriter 

to an initial public offer by UPC. Under the four transactions, UPC provided detailed information to 

DB about the cable industry, and DB had signed a customary confidentiality undertaking. Later, DB 

won a bid over a consortium involving UPC for a cable company, and UPC claimed that DB had 

made improper use of information given to it during the previous transactions. UPC claimed that a 

fiduciary duty arose from the key banking relationship formerly existing between UPC and DB. The 

Court held that a fiduciary duty of loyalty existed on the part of DB and that there was seriously 

arguable case that DB had breached that duty as well as the duty of confidentiality.
84

  

 

We agree with the court‟s decision in relation to the use of the acquired information and reiterate the 

fact that the received information must only be used for the only purpose of the formed loan 

syndication and not for other purposes out of the one the information had been received for. 

 

II.1.1.3. Liability to the borrower following a failure by the participating bank to disburse the  

   accepted loan amount 

 

As regards whether or not the arranger can be liable to the borrower following a failure by the 

participating bank to disburse the accepted loan amount, the principle of independent obligations we 

have highlighted in chapter one clarifies this question. According to that principle, lenders are 

subject to their own obligations on the disbursement of loans to the borrower and therefore a lender‟s 

failure to disburse its loan in accordance with the loan agreement will not influence the disbursement 

obligations of other lenders, and lenders do not act as guarantors of each other‟s disbursement 

obligations.
85
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To our understanding and basing on the above principle, the arranger is not liable to the borrower 

when any of the participating banks fails to disburse any portion of the accepted loan amount rather 

the failing bank will be fully liable to the borrower up to the loan amount it has to disburse. 

II.1.2. Liability of the arranger vis à vis other loan participants 

 

The arranger‟s liability towards other lenders can be considered in five areas including tort of 

negligence, misrepresentation, tort of deceit, obligation of the arranger to provide information and a 

claim for breach of fiduciary duties.
86

 

 

II.1.2.1 Tort of negligence 

 

The arranger‟s liability due to negligence may be considered in the circumstances where he has a 

duty of care to recipients of the information memorandum who choose to take part in the facility. 

There must be some assumption of responsibility by the arranger in the knowledge that the recipient 

will rely on the information memorandum provided by the arranger to it in making its credit 

decision.
87

 In Hedley Byrn &Co. Limited V. Heller &Partners Limited, the court decided that a claim 

in negligence may arise against the maker of negligent statement if the maker owes a duty to take 

reasonable care in giving advice to the recipient and such duty was breached even though there was 

no written contract.
88

  

 

However, legal scholars argue that the arranger cannot generally be held liable due to negligence 

because of two main reasons. Firstly, the recipient bank is reputed to be a financial institution 

capable of making its own analysis of the borrower and its status. Secondly, the information 

memorandum will specifically disclaim (exculpatory clause) any liability on the part of the arranger 

and in the context of arrangements between financial institutions such disclaimers would appear to 

be valid.
89
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II.1.2.2. Misrepresentation 

 

Misrepresentation is another concept which can be the basis for a claim against the arranger in 

respect to inaccuracies or misleading information in an information memorandum. In UK,  the 

Misrepresentation Act of 1967 provides in its section two that where a person has entered into a 

contract after a representation has been made to him by another party thereto and a result thereof he 

has suffered a loss, then if the person making the representation would be liable to damages in 

respect thereof had the misrepresentation been made fraudulently, that person shall also be liable 

notwithstanding that the misrepresentation was not made fraudulently, unless he proves that he had 

no reasonable grounds to believe that the facts presented were untrue.
90

 

 

According to article 54 of the Rwandan law governing contracts, if a party‟s manifestation of assent 

is induced by misrepresentation by the other party, the aggrieved party may request that the contract 

be void.
91

  

 

On the point of liability of the arranger resulting from misrepresentation, Ch. PROCTOR argues that 

where the information memorandum was prepared by the borrower and the arranger only distributes 

it, the latter cannot normally be liable for any misrepresentation contained in the information 

memorandum since an agent is not responsible for statements made by his principal, or made by the 

agent on behalf of the principal and within the scope of his authority. According to him, the arranger 

can only be liable for the misrepresentation if to the knowledge of the arranger, the relevant 

statement was made fraudulently or the relevant statement create a collateral contract between the 

lender and the arranger.
92

 

 

According to D. PETKOVIC, an arranger can escape liability for misrepresentation if it can establish 

reasonable grounds for believing the representation at the time it was made.  However if the 

information memorandum contains inaccuracies which the exercise of reasonable care would have 
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avoided, then failure to exercise reasonable care can trigger the arranger‟s liability.
93

The Rwandan 

Law on contract remains silent on the liability of the author of misrepresentation. 

 

II.1.2.3. Tort of deceit 

 

Another ground upon which liability of the arranger could be found for inaccuracies in the 

information memorandum is the tort of deceit. To make a case out of deceit, fraud must be shown 

which in the case of misrepresentation means that a representation must have been made knowingly 

or without belief in its truth or recklessly carelessly whether it be true or false, briefly dishonestly.
94

 

 

For example, in SMITH NEW COURT SECURITIES V. SCRIMGEOUR VICKERS (2) CITY Bank 

NA, fraud was shown to exist in the fact that a share broker owned by City Bank full represented to 

another share broker that two buyers were bidding for a troubled defence company at 81p per share 

to induce it to pay 82p per share yet in fact no such bids have been received.  Smith subsequently 

sold the shares in small parcels between Nov 1989 and April 1990 for prices between 30-49p per 

share making a loss of 11.3M. The court held that actionable fraudulent misrepresentations had been 

made; the tort of deceit has been committed and ordered the misrepresentor to pay damages 

equivalent to the loss suffered by the plaintiff.
95

 

Since the share broker was condemned for deceit in the case mentioned case and considering that his 

role of serving as an intermediate resembles much to the one played by an arranger, we agree that 

the same liability should be applicable to the arranger who fraudulently misrepresented the 

statements from the borrower. The tort of deceit also applies in the circumstances where the arranger 

fraudulently fail to disclose the necessary information to participating banks unless an exculpatory 

clause has been included in the mandate letter.
96
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II.1.2.4.The obligation of the arranger to provide information 

As a party that took part in the elaboration of the information memorandum, the arranger is taken to 

possess a lot of information related to the borrower and its creditworthiness. He is therefore required 

whenever necessary to provide to the participating banks any material information regarding the 

borrower‟s creditworthiness. 

However, the borrower may be taken to have breached the confidentiality duties in the disclosure of 

the information. It is therefore advised that the borrower himself discloses such information to the 

participating banks which will save him from being sued for breach of the confidentiality duty.
97

 In 

November 2012, the Supreme Court of Japan ruled that the arranger the Arranger was liable for 

damages in tort in favour of the Participating Banks as the Arranger breached the obligation of 

providing relevant information.
98

 

 

On the other hand MASAYUKI OKAMOTO and YUSUKE ABE advised that participating 

financial institutions should be more diligent when conducting a review of a borrower's 

creditworthiness, since if any adverse financial information can be easily identified, this may impact 

any claim against an arranger. If an arranger can allege that a participating financial institution had 

acted negligently by failing to investigate the borrower's financial accounts, the arranger's liability 

for damages in tort may be mitigated to such extent.
99

 

 

II.1.2.5. Breach of fiduciary duties  

A fiduciary is an individual in whom another has placed the utmost trust and confidence to manage 

and protect property or money. It is established in a relationship wherein one person has an 

obligation to act for another's benefit. A fiduciary relationship encompasses the idea of faith and 
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confidence. The duties of a fiduciary include loyalty and reasonable care of the assets within 

custody.
100

  

  

All of the fiduciary's actions are performed for the advantage of the beneficiary. The term embraces 

legal relationships such as those between attorney and client, Broker and principal, principal and 

agent, trustee and beneficiary, and executors or administrators and the heirs of a decedent's estate.
101

 

 

In a syndicated loan arrangement, one or more of the lending banks coordinate the lending activities 

such as pre-contractual documentation, negotiation of the loan agreement and administration of the 

loan. The coordinator(s) of such activities function as „arranger(s)‟ and as „agent(s)‟ at different 

phases of a loan syndicate. The nature of the relationship between the manager(s)/ agent and the 

syndicate determines the parties‟ rights and duties.
102

 

 

While considering the role of the arranger in a syndicated loan, it has been a question to know 

whether or not he has a fiduciary duty towards other participating banks. On one side, the 

arranger/lead bank has been held as the fiduciary of the member banks regarding the preparation of 

information memorandum, at least where its function resembles that of a trustee acting as the 

debenture holder of a company.
103

 

 

For instance in UBAF LTD V EUROPEAN AMERICAN BANKING CORPORATION, the lead bank 

provided the participants with an information memorandum which contained false representation 

about the purpose of the loans and the borrowers‟ financial situation. When the borrower defaulted, 

the participants took action against the lead bank. The court held that the lead bank was acting in a 

fiduciary capacity for all the participants because it was the defendants who received the plaintiffs' 

money and it was the defendants who arranged for the syndication.
104
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On the other hand, other scholars oppose the liability of the arranger for breach of fiduciary duty 

because to them, the arranger is the recipient mandated by the prospective borrower and there should 

be no scope for implying a fiduciary duty or similar obligation of good faith owed by the arranger to 

the prospective participants.
105

 

 

We share the same view with the first category of scholars and the court that upheld liability for 

breach of fiduciary duty against the arranger due to the fact that he is the one that had disseminated 

the information about the borrower and encouraged them to join the syndicate. In addition to this, the 

arranger is a financier as the other participating banks and there is a high probability that they may 

put much trust in it and base their decision to join the syndicate on this confidence in it. Therefore, 

when a breach of fiduciary duty has been determined against it, it should be liable for it. 

 

As most of the lead Banks serve in the role of Agent Bank after the formation of the loan 

syndication, it is of great importance to assess the liability of the said Agent Bank in loan 

syndication and this form the centre of the following section. 

I.2. LIABILITY OF THE AGENT BANK IN A SYNDICATED LOAN 

This section focused on the liability of the agent Bank in a general perspective but also a special 

attention was given to the liability of the agent bank to the borrower and its liability to other 

participating banks. 

II.2.1. General Perception of the Agent Bank’s Liability in line with its Duties 

 

As described in the first chapter, the practice in loan syndication is that the bank or financial 

institution that served as an arranger continues to serve as an agent bank after a loan agreement has 

been signed. However, the duties and responsibilities differ even though there may be some 

similarities in as far as liability is concerned. Under this section, we are going to elaborate on the 

liability of the agent bank in line with its duties. 
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G.A. GOODMAN and J.D. JACOBS pointed out that agent lenders usually limit their liability to co-

lenders under the primary and syndication loan documents to wilful misconduct or gross negligence 

resulting in actual damages. The agent lender is usually held to the standard that it would use in its 

own transactions. The courts usually accept these provisions and do not read a fiduciary relationship 

into the agreements between agent lender and participants.
106

  

The above writers continue by indicating that most primary and/or syndicated loan documents 

provide that agent lenders are only deemed to have knowledge of a borrower default when the agent 

lenders have actual knowledge of such default. Some very large agent lenders, with far-flung 

operations, are concerned about being deemed to have knowledge of which employees not directly 

involved in the subject loan have actual knowledge. Therefore, they seek to limit their liability of 

knowledge of defaults to those defaults of which they have received written notice from either the 

borrower or their co-lenders. However, prospective co-lenders respond that it is a most unusual 

borrower that will give its lender notice of its own default and that the co-lender's likelihood of 

obtaining knowledge of a default before the agent lender receives it is very remote.
 107

  

G. GOODMAN and J. JACOBS are of the view that in order to avoid liability to co-lenders, agent 

lenders require that co-lenders perform their own due diligence and credit analysis with the 

information provided by the agent lender. To memorialize the lack of co-lender reliance on the agent 

lender's analysis, the agent lender will typically require representations from each co-lender that such 

co-lender has not relied on the financial analysis of the agent lender and that the co-lender has done 

its own credit analysis and made its own decision with respect to joining the syndicate group.
108

  

Therefore, following the above representations, the agent lender is usually protected when making 

day-to-day decisions with regard to the loan. Liability issues do arise for an agent lender if a certain 

real estate loan requires specific skills and the agent lender explicitly commits to apply such skills in 
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administering the loan as additional obligations under the primary and/or syndication loan 

documents.
109

 

The above protection  granted to the agent bank through representations that co-lenders did not rely 

on the financial analysis of the agent lender and that the co-lender has done its own credit analysis 

and made its own decision with respect to joining the syndicate group, is not common to all the 

jurisdictions following that the agent bank is required to apply due diligence in administering the 

loan in some of the jurisdictions which impliedly mean that if he is found to have lacked this due 

diligence he can be liable for that.   

 

For example, Article 14 of the China Banking Regulations states that the agent bank shall take 

responsibilities with due diligence. If any loss occurs because of the agent bank‟s neglect of duty or 

non-foreseeability, the bank consortium meeting shall have the power to replace the bank pursuant to 

the loan agreement and require the bank to cover the loss.
110

 

 

G. GOODMAN indicated that the agent is usually appointed by virtue of an agreement between the 

agent and the banks. This agreement is more often than not included in the loan agreement between 

the syndicate and the borrower. Therefore prima facie an agent-principal relationship exists between 

the agent and the participants. This prima facie agency relationship arises out of the agreement, 

which is the basic way in which agency relationship arises.
111

 If there is an agency relationship 

between the agent and participants then prima facie, the agent owes fiduciary duties to the 

participants since it will be remembered, agent-principal is status-based relationship.
 112

  

 

Prima facie, agency relationship in the context of a loan syndicate is established by the consent of 

both the agent bank and the participants, since the relationship is established by virtue of the 
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agreement between the agent bank and the participants. According to H. ABUBAKARI, if an agency 

relationship exists, then the agent owes complete fiduciary duties to the participating banks.
113

 

 

The same author affirms that some loan agreements purportedly preclude the agent from fiduciary 

obligations by the insertion of relatively uncomfortable clauses. However, the futility of these 

clauses came to light in the case of Customs and Excise Comrs. v Pools Finance Ltd (1937), an 

exclusive clause denied any agency, but the Court of Appeal overlooked the form, took the 

substance of the transaction, and ruled that an agency relationship existed. One can, by the foregoing 

argument, state that agency-principal relationship is formed ab-initio by the substance and not the 

form of transactions.
114

 

 

Under English law, the agent bank is a true agent and holds a fiduciary relationship with the 

participating banks. The exact scope of its obligations depends entirely on the nature and functions 

undertaken by the fiduciary.
115

 An agent clause could be expressed as:  

 

„‟Each bank hereby appoints the agent to act as agent on its behalf for the purposes of this 

agreement and to take such action on its behalf and to exercise such powers as are expressly 

delegated to it by the terms hereof together with all such powers as are reasonably incidental 

thereto.‟‟
116

 

T. AJAYI and M. SOSAN  indicated that when considering the legal responsibilities of an agent 

bank, it is tended usually to get back to the general legal burden of an agent for his principal under 

the general law of contract, even though some circumstances and issues relating to syndicated loan 

agreement differs considerably.
117
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In light of the above illustrations, it is worth noting that the agent bank is not totally exempted from 

liability which led the research to dig out some of the liability he may incur while exercising the role 

given to him. We analysed his liability to the borrower due to the default of lenders on one hand and 

his liability to other participating banks on the other hand. 

II.2.2. Liability of the agent bank to the borrower for the default of a lender 

 

Considering that the agent bank was the one that previously arranged the syndication and brought in 

all the other participating banks or lenders, it can be understood that it can be answerable to the 

borrower for the default of any of the lenders. However, an individual syndicate bank is not liable 

for the performance of the obligation of any other syndicate bank. This means that the obligations of 

lenders are several, rather than joint. The relationship therefore remains that of the borrower and 

lender as in the case of single bank loan.
118

 

 

Additionally, G. ROBERTS emphasised that lenders are subject to their own obligations on the 

disbursement of loans to the borrower. A lender‟s failure to disburse its loan in accordance with the 

loan agreement will not influence the disbursement obligations of other lenders, and lenders do not 

act as guarantors of each other‟s disbursement obligations.
119

 

 

Following the statement of the above paragraphs, each bank is only liable for the advance of funds to 

the borrower up to its own agreed participation limit and no bank shall be responsible for the failure 

of another institution to perform its obligations. Therefore, the same principle applies to the agent 

bank while waiving any liability to the borrower due to the lenders default.
120

 

II.2.3. Liability of the agent bank to the participating banks/lenders 

As explained previously, the agent bank‟s role is to act as an agent for the syndicate banks and not 

on behalf of the borrower and it is liable to those participating banks than to the borrower. Mainly, 

the agent‟s risks are established in the case of acting outside the scope of its contractual authority; 

                                                           
118

 Ch. Proctor, op. Cit., p.398. 
119

 G. Roberts., op cit., p.91. 

120
 Ibidem 



40 

 

exercising discretion; and breach of his fiduciary duties. All the three scenarios expose him to 

liability from the syndicate, with the additional risk of claims from the borrower and third parties for 

breach of fiduciary duties.
121

 Beside the fiduciary duty, there are other duties the breach of which 

can lead to liability and which we developed below: 

II.2.3.1.Fiduciary duties 

 

Since an agent is a fiduciary, therefore, in theory, an agent bank is subject to the general principle of 

contracts binding fiduciaries, i.e. the agent must not make secret profits, its interest must not be in 

conflict with its duties as an agent, exercise of due diligence and discretion is necessary, negligence 

is not tolerated, and the agent bank must not delegate any of its duties to a third party, and many 

more. In CHEMICAL BANK V SECURITY PACIFIC NATIONAL BANK, the court held that the very 

meaning of being an agent is assuming fiduciary duties to one‟s principal; and that agent bank owe 

fiduciary duties to other banks, that it breached by failing to properly perfect their security interest in 

the collateral.
122

 

II.2.3.2. Duty to exercise skill, care and due diligence 

An agent is required by law to fulfil its duties with skill, care and due diligence and would be liable 

for negligent performance thereof. On one hand, the agent is usually unwilling to assume such a high 

duty of care because its fees are not sufficient to pay for bearing such a risk. On the other hand, 

banks want to ensure that the Agent is held to a standard of performance. In this case, the normal 

compromise is an exculpation clause, which provides that "The Agents shall have no responsibility 

for any action taken or omitted to be taken in connection with this Agreement... absent gross 

negligence or wilful misconduct."
123
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II.2.3.3. Duty to monitor 

This duty is part of the duty of due diligence and may be a source of liability at the time of preparing 

and signing of the loan agreement so that express clauses would be put in it and remove the duty of 

the agent bank to keep the syndicate banks informed of all matters affecting the position of the 

borrower.
124

 

The reason for the above statement is that whether the agent is responsible for monitoring the 

financial condition of the borrower in order to safeguard the interest of the syndicate is dependent on 

the terms of the agreement. This is an onerous obligation which the agent generally seeks to exclude 

itself from. Banks generally prefer the agent to accept this obligation since it invariably has superior 

access to information concerning the borrower. Most Agreements however provide that the Agent 

has no duty to do so and places that duty on each Bank.
125

  

II.2.3.4. Duty to disclose 

The main issue here is the duty of the Agent to disclose information concerning events or potential 

events of default of the borrower. It is in the interest of banks to learn of an event of default as soon 

as possible. This would allow them to take informed action such as suspending further borrowings 

and accelerating the loans.
126

 

An Agent may become aware of a default in confidential circumstances. This generally occurs where 

the Agent also provides other services to the borrower. This conflict may lead to the Agent being 

liable for breach of duty either to the borrower or Banks. Whereas Banks would certainly prefer to 

have the information disclosed to them in any event, it is generally agreed that it is unfair to place 

the Agent in such a position. Accordingly, the Agreement expressly exempts the Agent from any 

duty to disclose information to the borrower which may in the opinion of the Agent place it in the 
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position of breaching the law or any duty of secrecy or confidence. This clause usually gives wide 

and unfettered discretion to the Agent to decide what information should be withheld.
127

  

II.2.3.5. Duty to perform functions personally 

According to I. Rampul, the general rule is that the maxim 'delegatus non potest delegare
128

 applies 

to prohibit the Agent from delegating any of its duties. The law is unclear as to whether and to what 

extent sub delegation of duties is allowed. However, the Agent would want to be allowed to delegate 

its functions, e.g. to source specialist skills or avoid being unnecessarily encumbered. Banks are 

interested in the proper performance of these duties, especially those, which are not merely 

administrative. Banks would understandably be concerned about the quality of the sub delegates.
129

  

The standard Agreement caters to the interests of the Agent by permitting delegation of its duties. It 

further absolves the Agent from liability for the actions of its agents or employees. The interests of 

Banks seems to be ignored here, however, one may argue that if they trust the Agent to perform the 

functions they should also trust it to sub delegate.
130

 

II.2.3.6.Duty to avoid conflicts of interest 

An Agent must not make a secret profit, use confidential information or have conflicting duties 

without the consent of its principal. A key issue here is the conflict of interest arising when the 

Agent also provides other financial services to the borrower. Accordingly, the Agreement usually 

contains a clause, which allows the Agent to engage in any kind of business whatsoever with the 

borrower without having to account to Banks.
131
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Another conflict of interest arises from the fact that the Agent is usually also a lender and therefore 

wears two hats. This is addressed in the Agreement by a clause as follows: "The Agent shall have the 

same rights and powers hereunder as any other Bank and may exercise the same as though it were 

not the Agent."
132

  

It is also standard practice to include a clause in the Agreement whereby the commitment fee, initial 

expenses, agency fee, management fee and any other fees to be paid by the borrower to the Agent 

are disclosed. The Agent is further protected by the inclusion of an exculpation clause, which 

relieves it from the duty to account for profits from any other business engaged in with the 

borrower.
133

  

II.2.3.7.Duty to act in the best interest of the syndicate  

 

The agent should as far as possible, avoid any conflict between its parochial interest and that of the 

larger groups‟ interest. In most instances the borrower is always a client to the agent. The agent may 

be providing advisory services or some kind of lending arrangement beyond the syndicate loan to the 

borrower. In another context, the agent could be a member of a financial group that obtains 

transactions with the borrower by virtue of the contractual relationship between the borrower and the 

agent.
134

  

 

As H. ABUBAKARI points out, an agent who is a fiduciary to Participating Banks and discloses the 

borrowers‟ information to Participating Banks might be liable for breach of a confidential duty. This 

is because the agent could be thought to have two principals (in this case the borrower and the 

Participating Banks) and the interest of these principals is diametrically opposed. The agent, by oath, 

must balance this interest meaningfully. A special clause could be designed to relieve the agent from 

disclosing confidential information if such full disclosure shall amount to breach of 
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confidentiality.
135

 If the agent Bank is proven to have not acted in the best interest of the syndicate, 

then he will be held liable for that and may be subject to pay damages to participating Banks. 

 

The researcher is in the same line of thought with the above legal scholars and appreciates the fact 

that the above duties constitute safeguards in the management of the syndications and obliges the 

Agent Bank to appropriately deliver his duties. However, to our point of view, the Syndication Loan 

agreement must be detailed and clear enough to avoid any abuse that would result from the 

implementation of the above mentioned duties. 

 

Taking into consideration the views of different legal scholars outlined in this section, it is evident 

that the Agent Bank may have some liability towards the members of the syndicate and as it has 

been stressed, the way a syndication agreement is written has an important role in tying the agent 

Bank to those liabilities or relieve him from them. It is from that perspective that the next section has 

focused on the writing of the Syndication Loan agreement and the importance of the exculpatory 

clause in the administration of the syndicated loan. 

II.2.4. Sanctions to the lead/ agent bank resulting from the breach its duties 

 

The lead/agent bank that is found to have not fulfilled its duties as indicated earlier may be removed 

from its position of administering the loan syndication and loose all the benefits attached thereto.
136

 

It may be also sanctioned with paying damages in tort to the participating banks. 

 

In the case opposing the participating Banks and the Arranger/lead bank, the High Court and 

Supreme Court determined that the Arranger owed the Participating Banks an obligation to disclose 

the information on the Borrower's creditworthiness under the principle of good faith and set out 

general rules for when this liability arose. Further, it was held that the Arranger was liable for 

damages in tort in favour of the Participating Banks as the Arranger breached the obligation. In these 

circumstances, disclosure of the information by the Arranger did not breach the confidentiality 
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obligation owed to the Borrower, for which the Arranger had contended was the basis on which the 

Arranger could not disclose the information.
137

 

 

The measure of damages in tort for negligent misstatement or any other breach of duty will be the 

normal tortuous measure i.e such compensation as would put the injured party into the same position 

he would have been in had the tort not been committed and the normal tortuous considerations as to 

causation and remoteness of damage will be relevant.
138

 

I. 3. WRITING THE SYNDICATION LOAN AGREEMENT AND THE IMPORTANCE 

OF EXCULPATORY CLAUSES IN THE AGREEMENT 

 

This section is divided into two sub-sections whereby the first one concentrated on important 

considerations while writing a Syndication Loan Agreement and the second one focused on the 

Exculpatory Clauses. 

II.3.1. Writing the loan syndication agreement 

 

E. ODIANOSEN defines the syndication agreement as a document which establishes the 

relationship between the borrower and the syndicate lenders, on one hand and between the syndicate 

lenders inter se. It marks the final stage of the pre-contract syndication process, and once it is signed 

by all the parties involved, it becomes a binding agreement, enforceable by law.
139

 

 

It is imperative for a well-designed syndication agreement to be extensively worded to cater 

adequately for the needs of all the lenders to the syndication agreement. The Agent Bank must be 

well protected within the Agreement and should not be over-burdened with liabilities.
140
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According to the above consideration by EIGBE ODIANOSEN, a special attention must be drawn to 

the wording of the syndication agreement and its content. Gr. Roberts stated that the method to avoid 

liability of the agent bank broadly consists of expressing its contractual duties with total precision so 

that there is little scope for additional implied duties.
141

  

 

As affirmed by A. MUGASHA, a typical syndication agreement excludes fiduciary obligations on 

the part of the agent bank and this is significant because fiduciary duties are presumed to exist in 

every agency relationship.
142

 Therefore, if the Agent wishes to escape or modify any of the fiduciary 

duties which may be implied by law, it must therefore ensure the necessary clauses are placed in the 

agreement. 

 

For example, in determining the relationship between the agent bank and the co-lenders, the 

agreement would usually contain words to the effect that "nothing in this Agreement constitutes the 

Agent as trustee or fiduciary....."and whether or not this provision will be upheld remains to be seen 

as courts have always looked at the substance of an agreement rather than the form.
143

  

 

Even though the Court has a vital role in interpreting the clauses of the syndication agreement, the 

agent bank has to ensure that protective clauses are included in the agreement. In SUMITOMO Bank 

V Bank Bruxelles Lambert, an agent was held in principal liable for not taking care over an insurance 

policy which was taken out to protect the syndicate against the default by the borrower despite the 

inclusion of the exculpatory clause in the agreement.
144

 

 

For instance, if the agent Bank manages to include a paragraph to express that "the Agent shall have 

the same rights and powers here under as any other Bank and may exercise the same as though it 
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were not the Agent”, its position as the agent bank will not deprive it the freedom to carry out other 

transactions as if it was not the Agent Bank.  

 

Another example of a protective clause would the one which provides that “the Agent shall have no 

responsibility for any action taken or omitted to be taken in connection with this agreement…save 

for actions arising out of gross negligence or wilful misconduct”. The latter clause protects the 

Agent Bank from any consequence that would follows its acts or omissions and the power to 

determine any liability will be in the hands of the court which will have to prove whether or not the 

act or omission occurred through gross negligence or willful misconduct.  

 

To end this sub-section, we must point out that it is crucial to write the syndication loan agreement 

with due diligence and care but also ensure that the person that drafts it has knowledge and skills in 

loan syndication formation and management because the style used in the agreement determines the 

liability of the arranger and agent Bank and the relief from liability conferred upon them. A loan 

syndication agreement that is well written and offer protection to the Agent bank is the one that 

catered for exculpatory clauses which were discussed in length in the following sub-section. 

II.3.2.General exculpation clauses 

Agents would be exposed to a considerable amount of risk arising from their duties were it not for 

exculpation clauses.  Exculpation clauses are provisions within the syndication agreement which are 

inserted to exclude or limit certain fiduciary duties which may otherwise arise. They are usually 

drafted to exempt the Agent, its officers, employees from any liability for default or omission, other 

than due to gross negligence or wilful misconduct.  Specific exculpation clauses also deal with 

matters such as excluding the Agent from responsibility for inadequacies in the contractual 

documents.
145

 

For example, an exculpatory clause may be worded to express that “neither the Agents nor the 

managers would be responsible to any bank for the execution, genuineness, validity, enforceability, 

collectability or sufficiency of the loan agreement”. In this case, the agent bank would be excluded 

from being liable in the enumerated circumstances. 
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A. R. MANZER et al. indicated that the most controversial exculpation clause is that which seeks to 

protect the Agent from liability arising from the information memorandum used in persuading Banks 

to join the syndicate.  It would seem that depending on the circumstances surrounding the 

preparation and distribution of the document the potential causes of action could be fraudulent or 

negligent misrepresentation.
146

   

 

In order to exclude the above potential liability a clause is usually included in the Agreement stating 

that the Banks have done their own credit analysis and document reviews and are not relying on the 

Agent's advice in joining the syndicate.  To this end, the information memorandum is usually 

prefaced by a disclaimer by the manager of all responsibility for its content.
147

 

 

Except the above indicated exculpatory clauses, there are many others that are commonly found in 

most syndication loan agreement such as the one stating that “the agent shall not be liable for any 

action taken or not taken by it in the absence of its own gross negligence or willful misconduct”, 

another one saying that  “the  agent shall not  be deemed to have knowledge or notice of any default 

unless agent has received notice of such default” and the one indicating that “the agent shall not be 

responsible for or have a duty to ascertain or inquire into any statement, warranty or representation 

made in connection to the validity, enforceability, effectiveness or genuineness of this Agreement or 

any document.”
148  

In light of the above examples of exculpatory clauses, it is evident that they play a big role in 

protecting the Agent Bank against the potential liability from accepting and exercising the role of 

agent bank on behalf of the members of the syndicate. Therefore, it is vital that they are taken into 

consideration while drafting the syndication agreement. 
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CONCLUSION AND RECOMMANDATION 

As we draw a conclusion to this research, it was proved that the arranger and agent bank have some 

liability to a certain level towards the borrower as well as to the other participating banks despite 

some controversies among legal scholars. Following the complexity of the process of loan 

syndication and the potential liability of the arranger and the agent bank, we understood that a high 

level of due diligence and care is required to the arranger even before taking on the mandate given 

by the borrower and while preparing the information memorandum.  

More importantly due diligence and drafting skills should be focused on the phase of drafting the 

syndication loan agreement because it is this part that would tie or relieve the arranger and/or Agent 

Bank to liability. The agent Bank‟s representative should pay much attention to ensure that proactive 

expressions and exculpatory clauses are included in the contract to ascertain a level of relief from 

liability. 

Otherwise, the lack of due diligence and care in the process of loan syndication can lead the arranger 

and the agent bank respectively to  suffer a great level of liability and this, if not controlled, can have 

a significant negative impact on the financing of big projects through loan syndication. 

The following are mechanisms or actions that are recommended in order to minimize the level of 

liability of the arranger and the agent bank but also limit the discouragement of banks or financial 

institutions to take on either the role of arranger or the one of agent bank. 

Firstly, the bank or any other financial institution should make sure that it understands very well the 

workout of loan syndication and everything it involves before venturing into loan syndication and 

accepting the role of arranger or agent bank. This goes together with the application of a high level 

of due diligence and care during the whole process of loan syndication.  

For the case of Rwanda where the market of loan syndication is not developed, we recommend that 

any bank that wishes to take on the role of arranger/Agent bank should hire consultancy services 

from very well experienced firms in the domain so as to advise and guide them in the whole process 

but also close all potential windows of liability. 
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Secondly, it is recommended that a high level of due diligence and care is considered during 

preparation of the information memorandum as well as in the drafting and negotiation of the loan 

agreement. A huge work is required on this point because this is where lies most of the solutions to 

the liability.  

The arranger/Agent bank should make sure that exculpatory clauses are included in the agreement or 

information memorandum. It has been realized that even in circumstances where the arranger/agent 

bank was to be liable exculpatory clauses have been playing a huge role in relieving the 

arranger/agent bank from this liability.  

The arranger/Agent should also ensure that a clause on disclaimer of fiduciary duty is inserted in the 

information memorandum and the loan agreement. This will waive the liability for breach of 

fiduciary duty and will wake up the consciousness of participating banks and put more effort, care 

and commitment in analyzing themselves the information memorandum but also in the 

implementation of the loan agreement. 

It is important to also include a clause providing for liability of each participating bank to be only 

liable for the advance of funds to the borrower up to its own agreed participation limit and not to be 

responsible for the failure of another institution to perform its obligations. This will relieve the agent 

bank from liability to the borrower for the failure to perform by any participating banks. 

The loan agreement must clearly state that the agent bank is allowed to conduct other business 

activities with the borrower other than those of the syndicate. This will limit the claim of conflict of 

interest even though the agent bank is not advised to carry out any other activity with the borrower 

before the syndicated loan is fully serviced. 

Thirdly, it is advised that during the implementation of the syndicated loan agreement, the actions of 

the agent bank base on the decision of the majority of participating banks in order to avoid any claim 

by a lender who may suffer a loss resulting from an action by the agent bank. 

And fourthly, the arranger/agent bank should use its best efforts to limit any fraudulent act, 

negligence or carelessness in any of its staff so that the required work is well performed. 
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